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Recent Updates
49 CFR Part 40 Updated – 06/10/2026

Marijuana Reclassification – 04/23/2026

… and more
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Recent Updates

• 05/11/2026 – Final Rule Published Updating 49 CFR Part 40
o Published 5/11/2026 … Changes effective June 10, 2026. 
o Background

 In May 2023, USDOT amended Part 40 to require a directly observed collection to be an 
oral fluid test (rather than urine) in specific situations—such as when a same-sex 
observer cannot be readily found.

However, because HHS has not yet certified any oral fluid testing laboratories, 
compliance with this rule became a a factual impossibility.

o Key Changes Effective 06/10/2026
Part 40 now allows directly observed urine collections when an oral fluid test is required 

but unavailable because there is a lack of HHS-certified laboratories.
Terminology within Part 40 has been updated to replace the word "gender" with "sex" to 

align with E.O. 14168 (Defending Women from Gender Ideology Extremism and Restoring 
Biological Truth to the Federal Government).
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Recent Updates

• 05/11/2026 – Final Rule Published Updating 49 CFR Part 40 (continued)
o Changes effective June 10, 2026. 

o Key Takeaways: 
Agencies may need to update their D&A policies only if those policies contain language 

affected by the regulatory updates. 

 If any agencies are utilizing the template provided by Caltrans/CalACT/RLS in the past, 
then we have updated our template policies (v0623.1) to handle the required language 
adjustments.

FTA’s D&A Policy Builder is compliant with these 06/10/2026 changes to 49 CFR Part 40
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Recent Updates

• 04/23/2026 – DOJ Reclassifies Certain Types of Marijuana to Schedule III
o What Changed? 

Department of Justice reclassified state-licensed medical marijuana and FDA-approved 
marijuana products as Schedule III controlled substances (from Schedule I)

o What Hasn’t Changed?
Despite this federal shift, the regulatory requirements for USDOT-FTA-covered agencies 

currently remain unchanged. 

FTA Safety-sensitive employees are still prohibited from using marijuana in any form.

On 5/15/2026, USDOT published a Q&A stating there is no instance when the MRO 
could verify a laboratory-confirmed marijuana positive drug test result as “negative” when 
an employee claims the positive was caused by a State licensed marijuana product.
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Recent Updates

• 04/23/2026 – DOJ Reclassifies Certain Types of Marijuana to Schedule III (Continued)
o Employer Considerations:

Maintain Program Integrity - All USDOT drug testing requirements under 49 CFR Parts 40 
and 655 remain in effect.

Employee Communication –
• The immediate news coverage of the 4/23/2026 DOJ reclassification of marijuana is 

creating false impressions amongst USDOT covered employees. 
• Send a written reminders to your employees that marijuana remains prohibited for 

employees subject to USDOT testing, regardless of state legalization or medical 
marijuana status.

Monitor Official Guidance/Direction: Continue watching for any updates from the Office 
of Drug & Alcohol Policy and Compliance (ODAPC) at www.transportation.gov/odapc. 
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Recent Updates

• USDOT-ODAPC Published Updated “Urine Specimen Collection Guidelines (06/30/2026)
o Last revised in 2018
o Available here: https://www.transportation.gov/odapc/urine-specimen-collection-guidelines
o Updated to reflect:

Oral fluid drug testing procedures/rules (May 2023 Update to Part 40)
Most recent changes to 49 CFR Part 40 (May 2026)

o This is not a legal document that adds to or makes any official interpretations of DOT rules
o This publication is for educational purposes only
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Recent Updates

• USDOT-ODAPC Published Updated Employer Handbook (10/2/2025)
o “What Employers Need to Know About DOT Drug and Alcohol Testing”
o Last revised in June 2015
o Available here: https://www.transportation.gov/odapc/employer_handbook 
o This is not a legal document that adds to or makes any official interpretations of DOT rules
o This publication is for educational purposes only
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Oral Fluid Drug Testing

Where Do We Stand?

10 www.rlsandassoc.com

Oral Fluid Drug Testing: Where Do We Stand?

• 49 CFR Part 40 is 
USDOT’s D&A 
regulation covering 
testing procedures

• “OTETA” requires DOT is 
to align with DHHS drug 
testing rules

• DHHS published updated 
final rule for oral fluid 
testing in 2019

• Part 40 had to be 
updated to align with 
DHHS changes

• Feb 2022 – USDOT 
issued NPRM

• May 02, 2023 –
Final rule (Part 40) 
published in Federal 
Register

• June 1, 2023 –
Effective date for all 
changes

The What The Why The When
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Oral Fluid Drug Testing: Where Do We Stand?

• ORAL FLUID DRUG 
TESTING

• Permitted as 
alternative* to urine 
drug testing

• Time to result likely 
won’t be much 
different than urine 
tests

• NO!

• DHHS must first 
approve 2 labs

• Why 2 labs?

• …. We’re all still 
waiting (3 yrs later)

• Employer chooses 
test specimen type

• Employers will want 
to establish a 
“standing order”

• All oral fluid 
collections are 
considered “directly 
observed”

The Headline Can You Start Oral 
Fluid Testing?

Highlights
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Oral Fluid Drug Testing: Where Do We Stand?

• Decide which 
specimen type(s) you 
want to utilize once 
available

• Tests requiring 
“subsequent 
collections” like shy 
bladder, dry mouth, 
temp out of range, 
etc.

• Collectors will need to 
obtain training specific 
to oral fluid collections

• Employer should retain 
copies of training 
certificates

• Vital for DERs/DAPMs 
to be immediately 
available to collectors 
during test

• May be subject to 
either urine or oral 
fluid collection in 
future

• Some tests can start 
as one specimen type 
and switch to another

• Make it clear that it is 
employer’s decision

What Does This Mean 
For Employers?

What Does This Mean 
For Employers?

What Does This Mean 
for EMPLOYEES?
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Urine vs Oral Fluid Drug Testing
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Federal Resources

• DOT Q&A on Marijuana Rescheduling

• DOT “Medical Marijuana” Notice

• DOT “Recreational Marijuana” Notice

• DOT “CBD” Notice

• FTA Drug & Alcohol Newsletters (By Topic)
o Issue #77 – DOT does not authorize the use of marijuana
o Issue #75 – State/Local legislation; CBD is not regulated & may generate THC positive 

o Issue #55 – Rise of use of marijuana by safety-sensitive employees
o Issue #52 – Keynote speaker stresses DOT’s position on marijuana 
o Issue #51 – Marijuana Class I appeal
o Issue #49 – USDOT stance on medical marijuana
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Thank you!

RLS & Associates, Inc.

937-299-5007
rls@rlsandassoc.com


