MEMORANDUM:
IMPACT OF APRIL 23, 2026, MARIJUANA RESCHEDULING

DATE: 06/15/2026

SUMMARY

On April 23, 2026, the Department of Justice (DOJ) reclassified state-licensed medical marijuana and FDA-
approved marijuana products as Schedule Il controlled substances. Despite this federal shift, the regulatory
requirements for FTA-covered agencies currently remain unchanged. Safety-sensitive employees are still
prohibited from using marijuana in any form.

While this reclassification has created a legal environment where challenges to existing USDOT standards may
be easier to mount—specifically in states where medical marijuana is now federally recognized as Schedule
[ll—current standards remain in effect.

DISCLAIMER: This memorandum is for informational purposes only and does not constitute legal advice or
formal regulatory direction. It should not be interpreted as an official mandate or a substitute for specific
guidance from the USDOT, ODAPC, or legal counsel.

1. THE CURRENT LEGAL STATUS

What Has Changed?
e Federal Reclassification: Medical marijuana authorized under state-licensed programs has moved from
Schedule | to Schedule IlI.
e FDA Products: Any marijuana products currently approved by the FDA are also classified as Schedule Il.
e Upcoming Hearings: A DEA hearing is scheduled for June 29, 2026, to discuss the potential rescheduling
of recreational marijuana.

What Has NOT Changed?

e Recreational Marijuana: Any marijuana not covered by an FDA-approved drug or specific state medical
license remains a Schedule | illegal substance.

e 49 CFR Part 40: As of 4/26/2026, the federal regulation applicable to USDOT drug testing has not
changed. Employers, Employees, Laboratories, Medical Review Officers (MROs), and Substance Abuse
Professionals must continue to follow 49 CFR Part 40, as amended.

e USDOT-FTA Regulations:

o 49 CFR Part 40 and Part 655 have not yet been amended. The USDOT requires testing for THC in
the standard 5-panel drug test. (40.82; 40.85; 40.91)
o Consumption of marijuana is prohibited at all times (655.21(c))

2. THE MRO AND MEDICAL JUSTIFICATION

There is currently no medical exemption for marijuana use in the USDOT testing program. Although the
4/23/26 order reclassified state medical marijuana as a schedule Ill substance, that change doesn't mean that
a recommendation from a physician for state-legal medical marijuana is an acceptable medical explanation for
USDOT drug testing because that is still not a prescription consistent with the controlled substances Act (CSA).
e MRO Restrictions: MROs are currently prohibited from verifying a drug test as negative based on a
state-issued medical marijuana card. (40.151(f))
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e Prescription vs. Recommendation:

o Under the CSA, a doctor can only write a "prescription" for FDA-approved drugs. State medical
marijuana "recommendations" or "certifications" do not meet the federal definition of a legally
valid prescription under CSA.

o Currently, under USDOT drug testing regulation (49 CFR Part 40), an MRO can overturn a
positive result if there is a prescription for an FDA-approved medication that is consistent with
the CSA.

o The USDOT has not yet authorized MROs to accept "certifications" or "recommendations" as
prescriptions that are sufficient to serve as a “legitimate medical explanation” for the purpose
of verifying USDOT drug tests. Until ODAPC issues formal direction, MROs must continue to
follow 49 CFR Part 40.

e MRO/Medical Justification Drug Test Scenarios:
o FDA-Approved Schedule Il Drug/Medication (e.g. Tylenol with Codeine)
= Scenario: A doctor writes a legal prescription for Tylenol with Codeine for an employee
subject to USDOT-FTA drug testing. That employee is sent for a USDOT drug test by their
employer. An MRO sees codeine in the test result, verifies the prescription is legally valid
under the CSA, verifies the drug test result as negative and reports it to the employer.

o Non-FDA Approved Schedule Il Drug (e.g. State Regulated Medical Marijuana)

= Scenario: A doctor provides a Recommendation or Certification under a state medical
marijuana law to an employee subject to USDOT-FTA testing. Because state-licensed
medical marijuana is not a drug that has yet passed FDA approval process, it is not a
"legal prescription" as defined by the CSA.

=  Bottom Line: An MRO is currently authorized to overturn a DOT positive drug test if
there is a valid federal prescription for an FDA-approved medication. State-licensed
medical marijuana (even now that it reclassified as Schedule Ill) is not an FDA-approved
medication; as such, the MRO must continue to follow the rules of 49 CFR Part 40.

FDA-Approved Drug

State Medical Marijuana (post 4/23/2026)

(e.g. Marinol)
Is it Schedule I1I? Yes Yes
Is it FDA-Approved? Yes No (as of 6/15/2026)
Is it a “Prescription”? Yes No (as of 6/15/2026)

3. TRANSIT EMPLOYER CONSIDERATIONS

e Maintain Program Integrity: All USDOT drug testing requirements under 49 CFR Parts 40 and 655
remain in effect.
e Employee Communication:

o The immediate news coverage of the 4/23/2026 DOJ reclassification of marijuana is already
creating false impressions amongst USDOT covered employees.

o Send a written reminders to your employees that until official clarification is provided by USDOT,
marijuana remains prohibited for employees subject to USDOT testing, regardless of state
legalization or medical marijuana status.

o 0On5/15/2026, USDOT published a Q&A stating there is no instance when the MRO could verify
a laboratory-confirmed marijuana positive drug test result as “negative” when an employee
claims the positive was caused by a State licensed marijuana product.

e Monitor Official Guidance/Direction: Watch for updated notices from the Office of Drug & Alcohol
Policy and Compliance (ODAPC) at www.transportation.gov/odapc.
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