
 

 
 
 
 

Attachment B 
CalACT/MBTA Vehicle Purchasing Cooperative 

 
 

 
 
 
 
 
 
 
 
 

 

FEDERAL TRANSIT ADMINISTRATION (FTA) AND STATE OF 
CALIFORNIA BIDDER'S REQUIREMENTS AND CERTIFICATIONS 

 
 
 
 
 
 
 
 
 
 

November, 2009 
 
 
 

 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
1. 

 
CIVIL RIGHTS REQUIREMENTS 

   Bidder's Name 
_________________________ 

Hereby certifies that: 
 
(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42 

U.S.C. Section 2000d, section 303 of the Age Discrimination Act of1975, as amended, 
42 U.S.C. Section 6102, section 202 of the Americans with Disabilities Act of 1990, 42 
U.S.C. Section 12132, and Federal transit law at 49 U.S.C. Section 5332, the 
Successful Bidder agrees that it will not discriminate against any employee or 
applicant for employment because of race, color, creed, national origin, sex, age, or 
disability. In addition, the Successful Bidder agrees to comply with applicable Federal 
implementing regulations and other implementing requirements FTA may issue.  

 
(2) Equal Employment Opportunity - The following equal employment opportunity 

requirements apply to the underlying contract: 
 
(a) Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil 

Rights Act, as amended, 42 U.S.C. Section 2000e, and Federal transit laws at 49 
U.S.C. Section 5332, the Successful Bidder agrees to comply with all applicable equal 
employment opportunity requirements of U.S. Department of Labor (U.S.DOL) 
regulations, "Office of Federal Contract Compliance Programs, Equal Employment 
Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq., (which implement 
Executive Order No. 11246, "Equal Employment Opportunity," as amended by 
Executive Order No. 11375, "Amending Executive Order 11246 Relating to Equal 
Employment Opportunity," 42 U.S.C. Section 2000e note), and with any applicable 



Federal statutes, executive orders, regulations, and Federal policies that may in the 
future affect construction activities undertaken in the course of the Project. The 
Successful Bidder agrees to take affirmative action to ensure that applicants are 
employed, and that employees are treated during employment, without regard to their 
race, color, creed, national origin, sex, or age.  Such action shall include, but not be 
limited to, the following: employment, upgrading, demotion or transfer, recruitment or 
recruitment advertising, layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship. In addition, the 
Successful Bidder agrees to comply with any implementing requirements FTA may 
issue. 

 
(b) Age - In accordance with section 4 of the Age Discrimination in Employment Act of 

1967, as amended, 29 U.S.C. Section 623 and Federal transit law at 49 U.S.C. 
Section 5332, the Successful Bidder agrees to refrain from discrimination against 
present and prospective employees for reason of age. In addition, the Successful 
Bidder agrees to comply with any implementing requirements FTA may issue. 

 
(c) Disabilities - In accordance with section 102 of the Americans with Disabilities Act, as 

amended, 42 U.S.C. Section 12112, the Successful Bidder agrees that it will comply 
with the requirements of U.S. Equal Employment Opportunity Commission, 
"Regulations to Implement the Equal Employment Provisions of the Americans with 
Disabilities Act," 29 C.F.R. Part 1630, pertaining to employment of persons with 
disabilities. In addition, the Successful Bidder agrees to comply with any implementing 
requirements FTA may issue. 

 
(3) The Successful Bidder also agrees to include these requirements in each subcontract 

financed in whole or in part with Federal assistance provided by FTA, modified only if 
necessary to identify the affected parties. 

 
 
I am authorized to make this verification on behalf of the supplier.  The statements in the 
foregoing document are true of my own knowledge, except as to matters which are 
therein stated on information and belief, and as those matters I believe them to be true. I 
declare under the penalty of perjury that the foregoing is true and correct. 
 
 
 
 
 
Executed on_________________ at  ___________________
                 Date          City 

, California 

 
Signature _______________________________
 

  

Printed/Typed
 

____________________________ 



Title  
 

__________________________________ 

 



2. CERTIFICATION OF COMPLIANCE WITH THE 
AMERICANS WITH DISABILITIES ACT OF 1990 

 
 
The Bidder hereby certifies that it shall comply with all requirements contained in 49 CFR 
37, Transportation Services for Individuals with Disabilities (ADA) as it relates to bus 
design or special equipment as provided in the Vehicle Specifications and Bid 
Requirements for Accessible Paratransit Vehicles. 
 
 
 
___________________________________________________________ 
Name and Title of Authorized Representative 
 
 
___________________________________________________________ 
 Signature    Date  
 



3. 
 

BIDDER'S CERTIFICATION OF "BUY AMERICA" COMPLIANCE 

The Successful Bidder agrees to comply with 49 U.S.C. 5323 (j) and 49 CFR Part 661, 
which provide that Federal funds may not be obligated unless steel, iron, and 
manufactured products used in FTA-funded projects are produced in the United States, 
unless a wavier has been granted by FTA or the product is subject to a general waiver.  
General waivers are listed in 49 CFR 661.7 and include final assembly in the United 
States for 15 passenger vans and 15 passenger wagons produced by Chrysler 
Corporation, microcomputer equipment, software, and small purchases (currently less 
than $100,000) made with capital, operating or planning funds.  Separate requirements 
for rolling stock are set out at 5323(j)(2)(C) and 49 CFR 661.11.  Rolling stock not subject 
to a general waiver must be manufactured in the United States and have a 60 percent 
domestic content. 
 
A bidder or offeror must submit to the FTA recipient the appropriate Buy America 
certification (below) with all bids on FTA-funded contracts, except those subject to a 
general waiver. Bids or offers that are not accompanied by a completed Buy America 
certification must be rejected as non-responsive. This requirement does not apply to 
lower tier sub-contractors.  
 
The bidder must attach documentation that supports the information provided below. 
 
                                   PERCENTAGE 
           COUNTRY          OF 
       COMPONENT          OF                  VEHICLE 
COMPONENT   MANUFACTURER        ORIGIN            
 

COST 

Engine      _ ______     
Transmission      ______ ______     
Front Axle Assemblies __________   __ ______ __    
Rear Axle Assemblies __________   __ ______ __    
Drive Shaft Assemblies __________   __ ______ __    
Front Suspension   __________   __ ______ __     
Rear Suspension   __________   __ ______ __    
Air Compressor and  
Pneumatic Systems  __________   __ ______ __    
Alternator and 
 Electronic Systems  __________   __ ______ __    
Steering System   __________   __ ______ __    
Air Conditioning Evaporator 
 Condenser Assemblies __________   __ ______ __    
Heating Systems  __________   __ ______ __    
Passenger Seats  __________   __ ______ __    
Driver's Seat Assemblies __________   __ ______ __    
Window Assemblies __________   __ ______ __    
Entrance and Exit Door __________   __ ______ __    



Door Control Assemblies __________   __ ______ __    
Interior Lighting   ____________   ______         
Front and Rear End Caps __________   __ ______ __    
Front and Rear Bumper __________   __ ______ __    
Aluminum Extrusions __________   __ ______ __    
                                   PERCENTAGE 
           COUNTRY   OF 
       COMPONENT          OF                  VEHICLE 
COMPONENT   MANUFACTURER        ORIGIN            
 

COST 

Steel or Fiberglass  __________   __ ______ __    
Exterior Panels  __________   __ ______ __    
Interior Trim   __________   __ ______ __    
Flooring   __________   __ ______ __    
 



4. BUY AMERICA COMPLIANCE 
 
 
The following is the actual location of the final assembly point for the rolling stock, 
including a description of the activities that will take place at the final assembly point and 
the cost of final assembly: 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
      FINAL ASSEMBLY COST $___________ 

 
 



5. BUY AMERICA COMPLIANCE 
 
Certification requirement for procurement of buses, other rolling stock and 
associated equipment. 
Certification of Compliance with 49 U.S.C. 5323(j)(2)(C) 
 
The bidder hereby certifies that it complies with the Buy America requirements of 49 
U.S.C. 5323(j)(2)(C) and the regulations set forth in 49 CFR Part 661. 
 
Date ________________________________________________________________ 
 
Signature ____________________________________________________________ 
 
Company Name_______________________________________________________ 
 
Title ________________________________________________________________ 
 
 
Certification of Non-Compliance with 49 U.S.C. 5323(j)(2)(C) 
 
The bidder hereby certifies that it cannot comply with the Buy America requirements of 49 
U.S.C. 5323(j)(2)(C) but may qualify for an exception pursuant to U.S.C. 5323(j)(2)(B) or 
(j)(2)(D) and the regulations set forth in 49 CFR Part 661.7. 
 
 
Date 
______________________________________________________________________ 
 
Signature 
__________________________________________________________________ 
 
Company Name 
_____________________________________________________________ 
 
Title 
_______________________________________________________________________ 
 
 



 
6. BIDDER'S CERTIFICATION OF DISADVANTAGED BUSINESS ENTERPRISE 
PLAN 
 
The bidder certifies that it has complied with 49 CFR 26.49, which requires each transit 
vehicle manufacturer to establish and submit for the Federal Transit Administration 
approval of annual overall percentage goal for the participation of disadvantaged business 
enterprise.  Transit vehicle manufacturers must set their goals based on the principles in 
49 CFR 26.45.  
 
The __________________________ 

 

hereby certifies that it has on file with the Federal 
Transit Administration, a Disadvantaged Business Enterprise Plan. 

 
BY:
 

 ____________________________________________ 

TITLE:
 

 __________________________________________ 

MANUFACTURER: 
 

________________________________ 

DATE: 
 

__________________________________________ 

 
 
 
 
 
 
 



7. NO OBLIGATION BY THE FEDERAL GOVERNMENT 
 
(1) The Purchaser and Successful Bidder acknowledge and agree that, notwithstanding 
any concurrence by the Federal Government in or approval of the solicitation or award of 
the underlying contract, absent the express written consent by the Federal Government, 
the Federal Government is not a party to this contract and shall not be subject to any 
obligations or liabilities to the Purchaser, Successful Bidder, or any other party (whether 
or not a party to that contract) pertaining to any matter resulting from the underlying 
contract. 
 
 
(2) The Successful Bidder agrees to include the above clause in each subcontract 
financed in whole or in part with Federal assistance provided by FTA. It is further agreed 
that the clause shall not be modified, except to identify the subcontractor who will be 
subject to its provisions. 
 
 
 
 
 
 
 
 
 



8. BIDDERS’ CERTIFICATION OF ENERGY CONSERVATION, 
AIR QUALITY, AND CLEAN WATER COMPLIANCE 

 
Company/Organization Name: 
 
  
 
The third party contractor named above hereby certifies compliance with the requirements 
listed below and regulations issued by the Environmental Protection Agency (EPA), 
Federal Highway Administration, Federal Transit Administration (FTA) and other agencies 
of the Federal Government as well as future regulations, guidelines, standards, orders, 
directives or other requirements that may affect this procurement contract. 
 
The above named contractor will: 
 
1. Comply with all applicable standards, orders, or regulations issued pursuant to the 

Clean Air Act, as amended, 42 U.S.C., 7401 et seq. 
 
2. Comply with all applicable standards, orders, or regulations issued pursuant to the 

Federal Water Pollution Control Act, as amended, 33 U.S.C., 1251 et seq. 
 
3. Comply with mandatory standards and policies relating to energy efficiency, which 

are contained in the state energy conservation plan issued in compliance with the 
Energy Policy and Conservation Act. 

 
4. Report any violation of these requirements by a sub-recipient or itself, resulting from 

completing the required manufacturing and delivery of vehicles included with this 
contract to the FTA and the appropriate United States EPA Regional Office. 

 
5. Agrees to include these requirements in each subcontract exceeding $100,000 

financed in whole or in part with Federal assistance provided by FTA. 
 
CERTIFICATION 
 
I, the official named below, hereby swear that I am duly authorized legally to bind the 
Bidder or grant recipient to the above-described certification.  I am fully aware that this 
certification executed on the date and in the county below, is made under penalty of 
perjury under the laws of the State of California. 
 
Company:    

Official’s Name:    

Title:     

Date:     



 
 
 
9. CARGO PREFERENCE 
 
The Successful Bidder agrees:  
 
a. To use privately owned United States-Flag commercial vessels to ship at least 50 

percent of the gross tonnage (computed separately for dry bulk carriers, dry cargo 
liners, and tankers) involved, whenever shipping any equipment, material, or 
commodities pursuant to the underlying contract to the extent such vessels are 
available at fair and reasonable rates for United States-Flag commercial vessels; 

 
b. To furnish within twenty (20) working days following the date of loading for 

shipments originating within the United States or within 30 working days following 
the date of leading for shipments originating outside the United States, a legible 
copy of a rated, "on-board" commercial ocean bill-of-lading in English for each 
shipment of cargo described in the preceding paragraph to the Division of National 
Cargo, Office of Market Development, Maritime Administration, Washington, DC 
20590 and to the FTA recipient (through the Successful Bidder in the case of a 
subcontractor's bill-of-lading.); and  

 
c. To include these requirements in all subcontracts issued pursuant to this contract 

when the subcontract may involve the transport of equipment, material, or 
commodities by ocean vessel.  

 



32. FEDERAL CHANGES 
 
The Successful Bidder shall at all times comply with all applicable FTA regulations, 
policies, procedures and directives, including without limitation those listed directly or by 
reference in the Agreement (From FTA Master Agreement (12) dated October 1, 2005) 
between Purchaser and FTA, as they may be amended or promulgated from time to time 
during the term of this contract.  Successful Bidder’s failure to comply shall constitute a 
material breach of this contract. 
 



10. INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION TERMS  

The preceding provisions include, in part, certain Standard Terms and Conditions 
required by Department of Transportation (DOT), whether or not expressly set forth in the 
preceding contract provisions. All contractual provisions required by DOT, as set forth in 
FTA Circular 4220.1E are hereby incorporated by reference.  Anything to the contrary 
herein notwithstanding, all FTA mandated terms shall be deemed to control in the event 
of a conflict with other provisions contained in this Agreement.  The Successful Bidder 
shall not perform any act, fail to perform any act, or refuse to comply with any request 
which would cause FTA Grantee to be in violation of the FTA terms and conditions.  

 



11. FLY AMERICA REQUIREMENTS 
 
The Successful Bidder agrees to comply with 49 U.S.C. 40118 (the "Fly America" Act) in 
accordance with the General Services Administration's regulations at 41 CFR Part 301-
10, which provide that recipients and sub-recipients of Federal funds and their contractors 
are required to use U.S. flag air carriers for U.S Government-financed international air 
travel and transportation of their personal effects or property, to the extent such service is 
available, unless travel by foreign air carrier is a matter of necessity, as defined by the Fly 
America Act. The Successful Bidder shall submit, if a foreign air carrier was used, an 
appropriate certification or memorandum adequately explaining why service by a U.S. flag 
air carrier was not available or why it was necessary to use a foreign air carrier and shall, 
in any event, provide a certificate of compliance with the Fly America requirements. The 
Successful Bidder agrees to include the requirements of this section in all subcontracts 
that may involve international air transportation. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
12. 
 

CERTIFICATION OF RESTRICTIONS ON LOBBYING 

I, ______________________________, hereby certify on behalf of 
_______________________________________

 
, that: 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of 
the undersigned, to any person for influencing or attempting to influence an officer 
or employee of any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in connection 
with the awarding of any Federal contract, the making of any Federal grant, the 
making of any Federal loan, the entering into of any cooperative agreement, and 
the extension, continuation, renewal, amendment, or modification of any Federal 
contract, grant, loan or cooperative agreement. 

 
(2) If any funds other than Federal appropriated funds have been paid or will be paid 

to any person for influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or employee of Congress, 
or an employee of a Member of Congress in connection with this Federal contract, 
grant, loan, or cooperative agreement, the undersigned shall complete and submit 
Standard Form-LLL, "Disclosure Form to Report Lobbying", in accordance with its 
instructions 

as amended by "Government wide Guidance for New Restrictions on Lobbying,"61 CFR 
1413).   

 
(3) The undersigned shall require that the language of this certification be included in 

the award documents for all sub-awards at all tiers (including sub-contracts, sub-
grants, Contracts under grants, loans, and cooperative agreements) which exceed 
$100,000, and that all such sub-recipients shall certify and disclose accordingly. 

 
This certification is a material representation of fact upon which reliance was placed when 
this transaction was made or entered into.  Submission of this certification is a 
prerequisite for making or entering into this transaction imposed by 31 U.S.C. 1352 (as 
amended by the Lobbying Disclosure Act of 1995).  Any person who fails to file the 
required certification shall be subject to a civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 
 
The Successful Bidder certifies or affirms the truthfulness and accuracy of each statement 
of its certification and disclosure, if any.  In addition, the Successful Bidder understands 
and agrees that the provisions of 31 U.S.C. A 3801, et seq., apply to this certification and 
disclosure, if any. 
 
 



Executed this __________ day of _________________, of 20___. 
 
 
 
     BY: 
      (Signature of Authorized Official) 

_________________________________ 

 
 
 
     
 
      (Title of Authorized Official) 

__________________________________ 



13. PRE-AWARD AND POST DELIVERY AUDITS REQUIREMENTS

49 U.S.C. 5323  
49 CFR Part 663  

  

Pre-Award and Post-Delivery Audit Requirements - The Bidder agrees to comply with 
49 U.S.C. Section 5323(L) and FTA's implementing regulation at 49 C.F.R. Part 663 and 
to submit the following certifications: 

(1) Buy America Requirements: The Bidder shall complete and submit a declaration 
certifying either compliance or noncompliance with Buy America. If the 
Bidder/Respondent certifies compliance with Buy America, it shall submit documentation 
which lists 1) component and subcomponent parts of the rolling stock to be purchased 
identified by manufacturer of the parts, their country of origin and costs; and 2) the 
location of the final assembly point for the rolling stock, including a description of the 
activities that will take place at the final assembly point and the cost of final assembly.  

(2) Solicitation Specification Requirements: The Bidder shall submit evidence that it will 
be capable of meeting the bid specifications. 

(3) Federal Motor Vehicle Safety Standards (FMVSS): The Bidder shall submit 1) 
manufacturer's FMVSS self-certification sticker information per vehicle that the vehicle/s 
comply/ies with relevant FMVSS or 2) manufacturer's certified statement that the 
contracted buses will not be subject to FMVSS regulations. 

BUY AMERICA CERTIFICATE OF COMPLIANCE WITH FTA REQUIREMENTS 
FOR BUSES, OTHER ROLLING STOCK, OR ASSOCIATED EQUIPMENT 

(To be submitted with a bid or offer exceeding the small purchase threshold for Federal 
assistance programs, currently set at $100,000.)  

Certificate of Compliance

The bidder hereby certifies that it will comply with the requirements of 49 U.S.C. Section 
5323(j)(2)(C), Section 165(b)(3) of the Surface Transportation Assistance Act of 1982, as 
amended, and the regulations of 49 C.F.R. 661.11: 

  

Date: ________________________________________________________ 

Signature: ____________________________________________________ 

Company Name: _______________________________________________ 

Title: ________________________________________________________ 



Certificate of Non-Compliance

The bidder hereby certifies that it cannot comply with the requirements of 49 U.S.C. 
Section 5323(j)(2)(C) and Section 165(b)(3) of the Surface Transportation Assistance Act 
of 1982, as amended, but may qualify for an exception to the requirements consistent 
with 49 U.S.C. Sections 5323(j)(2)(B) or (j)(2)(D), Sections 165(b)(2) or (b)(4) of the 
Surface Transportation Assistance Act, as amended, and regulations in 49 C.F.R. 661.7. 

  

 
Date 
______________________________________________________________________ 
 
Signature 
__________________________________________________________________ 
 
Company Name 
_____________________________________________________________ 
 
Title 
______________________________________________________________________



STATE OF CALIFORNIA 
14. DRUG-FREE WORKPLACE CERTIFICATION 
STD.21 (NEW 11-90) 
 
 

 
COMPANY/ORGANIZATION NAME: 

The Bidder named above hereby certifies compliance with U.S. DOT regulations 49 CFR 
Part 29, Subpart F and Government Code Section 8355 in matters relating to providing a 
drug-free workplace. The above named Bidder or grant recipient will: 
 
1. Publish a statement notifying employees that unlawful manufacture, distribution, 

dispensation, possession, or use of a controlled substance is prohibited and specifying 
actions to be taken against employees for violations of the prohibition. 

 
2. Establish an on-going Drug-Free Awareness Program as required to inform 

employees about all the following: 
 (a) The dangers of drug abuse in the workplace, 
 (b) The person's or organization's policy of maintaining a drug-free workplace, 

(c) Any available drug counseling, rehabilitation, and employee assistance 
programs,  

 (d) Penalties that may be imposed upon employees for drug abuse violations 
occurring in the workplace. 

 
3. Every employee who works on the proposed contract or grant will receive a copy of 

the company's drug-free policy statement. 
 
4. Notify each employee that as a condition of employment financed with Federal 

assistance provided in the proposed contract, the employee will be required to: 
i. Abide by the terms of the company’s policy statement, and  

ii. Notify the employer (Bidder) in writing of any conviction for a violation 
of a criminal drug statute occurring in the workplace no later than five 
(5) calendar days after that conviction. 

 
5. Notify FTA in writing, within in ten (10) calendar days after receiving notice 

required by paragraph 4 (ii) from an employee or otherwise receiving actual notice 
of that conviction.  The Bidder, as employer of any convicted employee, must 
provide notice, including position title, to every project officer or other designee on 
whose project activity the convicted employee was working.  Notice shall include 
the identification number(s) of each affected vehicle and related equipment and 
accessories. 

 
6. Taking one of the following actions within thirty (30) calendar days of receiving 

notice under paragraph 4 (b) with respect to any employee who is convicted: 



(a) Taking appropriate personnel action against that employee, up to an 
including termination, consistent with the requirements of the Rehabilitation 
Act of 1973, as amended, or 

(b) Requiring the employee to participate satisfactorily in a drug abuse 
assistance or rehabilitation program approved for such purposes by a 
Federal, State, or local health, law enforcement, or other appropriate 
agency; and 

7. Making a good faith effort to continue to maintain a drug-free workplace through 
implementation of Paragraph 1,2,3,4,5, and 6 of this certification.  The Bidder 
agrees to maintain a list identifying its headquarters location and each workplace it 
maintains in which activities provided by this contract are conducted, and make 
that list readily accessible to the State Department of Transportation. 

 
CERTIFICATION  
 
I, the official named below, hereby swear that I am duly authorized legally to bind the 
Bidder or grant recipient to the above-described certification.  I am fully aware that this 
certification executed on the date and in the county below, is made under penalty of 
perjury under the laws of the State of California.   
 
 
 
 
Date 
______________________________________________________________________ 
 
Signature 
__________________________________________________________________ 
 
Company Name 
_____________________________________________________________ 
 
Title 
_______________________________________________________________________ 



15. TERMINATION

49 U.S.C.Part 18  

  

FTA Circular 4220.1E  

a. Termination for Convenience (General Provision) The MBTA may terminate this 
contract, in whole or in part, at any time by written notice to the Contractor when it is in 
the Cooperative's best interest.  The Contractor shall be paid its costs, including contract 
close-out costs, and profit on work performed up to the time of termination.  The 
Contractor shall promptly submit its termination claim to the MBTA to be paid the 
Contractor.  If the Contractor has any property in its possession belonging to the 
Cooperative, the Contractor will account for the same, and dispose of it in the manner as 
the MBTA directs. 

b. Termination for Default [Breach or Cause] (General Provision) If the Contractor 
does not deliver the vehicle(s) in accordance with the contract delivery schedule, or, if the 
Contractor fails to perform in the manner called for in the Contract, or if the Contractor 
fails to comply with any other provisions of the contract, the MBTA may terminate this 
Contract for default.  Termination shall be effected by serving a Notice of Termination on 
the Contractor, setting forth the manner in which the Contractor is in default.  The 
Contractor will only be paid the contract price for supplies delivered and accepted, or 
services performed in accordance with the manner of performance set forth in this 
Contract. 

If it is later determined by the MBTA that the Contractor had an excusable reason for not 
performing, such as a strike, fire, or flood, or other events which are not the fault of, or are 
beyond the control of, the Contractor, the Cooperative, after setting up a new delivery of 
performance schedule, may allow the Contractor to continue work, or treat the termination 
as a Termination for Convenience. 

c. Opportunity to Cure (General Provision) The MBTA, in its sole discretion may, in the 
case of a termination for breach or default, allow the Contractor [an appropriately short 
period of time] in which to cure or correct the defect.  In such case, the Notice of 
Termination will state the time period in which cure or correction is permitted and other 
appropriate conditions 

If Contractor fails to remedy to the MBTA's satisfaction the breach or default of any of the 
terms, covenants, or conditions of this Contract within ten (10) business days after receipt 
by Contractor of written notice from the County setting forth the nature of said breach or 
default, the MBTA shall have the right to terminate the Contract without any further 
obligation to Contractor.  Any such termination for default shall not in any way operate to 
preclude the MBTA from also pursuing all available remedies against Contractor and its 
sureties for said breach or default. 

http://www.fta.dot.gov/legal/guidance/circulars/4200/386_14790_ENG_HTML.htm�


d. Waiver of Remedies for any Breach  In the event that the County elects to waive its 
remedies for any breach by Contractor of any covenant, term, or condition of this 
Contract, such waiver by the MBTA shall not limit the MBTA's remedies for any 
succeeding breach of that or of any other term, covenant, or condition of this Contract. 



16. CERTIFICATION REGARDING DEBARMENT, SUSPENSION, 
INELIGIBILITY AND VOLUNTARY EXCLUSION LOWER TIER COVERED 
TRANSACTIONS 

 
The Contractor is required to comply with 49 CFR 29, Subpart C and must include the 
requirement to comply with 49 CFR 29, Subpart C in any lower tier covered transaction it 
enters into. 
 

 
INSTRUCTIONS FOR CERTIFICATION 

1. By signing and submitting this Proposal, the prospective recipient of Federal 
assistance funds is providing the certification as set out below. 

 
2. The certification in this class is a material representation of fact upon which reliance 

was placed when this transaction was entered into. If it is later determined that the 
prospective recipient of Federal assistance funds knowingly rendered an erroneous 
certification, in addition to other remedies available to procuring agency, the Federal 
Government, and/or the Department of Labor (DOL) may pursue available remedies, 
including suspension and/or debarment. 

 
3. The prospective recipient of Federal assistance funds shall provide immediate written 

notice to the person to whom this proposal is submitted if at any time the prospective 
recipient of Federal assistance funds learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed circumstances. 

 
4. The terms "covered transaction," "debarred," "suspended," "ineligible," "lower tier 

covered transaction," "participant," "person," "primary covered transaction," "principal," 
"proposal," and "voluntarily excluded", as used in this clause, have the meanings set 
out in the Definitions and Coverage sections of rules implementing Executive Order 
12549. 

 
5. The prospective recipient of Federal assistance funds agrees by submitting this 

Proposal that, should the proposed covered transaction be entered into, it shall not 
knowingly enter into any lower tier covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from participation in this 
covered transaction, unless authorized by DOL. 

 
6. The prospective recipient of Federal assistance funds further agrees by submitting this 

Proposal that it will include the clause titled "Certification Regarding Debarment, 
Suspension, Ineligible and Voluntary Exclusion - Lower Tier Covered Transactions," 
without modification, in all lower tier covered transactions and in all solicitations for 
lower tier covered transactions. 

 
7. A participant in a covered transaction may rely upon a certification of prospective 

participant in a lower tier covered transaction that it is not debarred, suspended, 
ineligible, or voluntarily excluded from the covered transaction, unless it knows that 



the certification is erroneous. A participant may decide the method and frequency by 
which it determines the eligibility of its principals. Each participant may but is not 
required to check the List of Parties Excluded from Procurement or Non-procurement 
Programs

 
. 



8. Nothing contained in the foregoing shall be construed to require establishment of a 
system of records in order to render in good faith the certification required by this 
clause. The knowledge and information of a participant is not required to exceed that 
which is normally possessed by a prudent person in the ordinary course of business 
dealings. 

 
9. Except for transactions authorized under paragraph 5 of these instructions, if a 

participant in a covered transaction knowingly enters into a lower tier covered 
transaction with a person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to other remedies available 
to the Federal Government, the DOL may pursue available remedies, including 
suspension and/or debarment. 

 
By signing and submitting the proposal, the Bidder certifies as follows:  (1) The lower tier 
participant certifies, by submission of this proposal, that neither it, nor its principals as 
defined at 49 CFR Part 29.995 or affiliates, as defined by 49CFR 29.905, are presently 
debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded 
from participation in this transaction as defined by 49 CFR 29.904, or by any Federal 
department or agency.  (2) When the prospective lower tier participant is unable to certify 
to any of the statements in this certification, such prospective participant shall attach an 
explanation to this proposal. 
 

Name and Title of Authorized Representative 
__________________________________________________________ 

 
 
            
Signature       Date 
 



17. 

5 U.S.C. 552  

PRIVACY ACT 

The Federal Privacy Act requirements flow down to each third party Contractor and their 
contracts at every tier.   

Flow Down 

Contracts Involving Federal Privacy Act Requirements - The following requirements 
apply to the Contractor and its employees that administer any system of records on behalf 
of the Federal Government under any contract: 

(1) The Contractor agrees to comply with, and assures the compliance of its employees 
with, the information restrictions and other applicable requirements of the Privacy Act of 
1974, 5 U.S.C. Section 552a.  Among other things, the Contractor agrees to obtain the 
express consent of the Federal Government before the Contractor or its employees 
operate a system of records on behalf of the Federal Government.  The Contractor 
understands that the requirements of the Privacy Act, including the civil and criminal 
penalties for violation of that Act, apply to those individuals involved, and that failure to 
comply with the terms of the Privacy Act may result in termination of the underlying 
Contract. 

(2) The Contractor also agrees to include these requirements in each subcontract to 
administer any system of records on behalf of the Federal Government financed in whole 
or in part with Federal assistance provided by FTA.   

 



18. BREACHES AND DISPUTE RESOLUTION

49 CFR Part 18 

  

FTA Circular 4220.1E 

Flow Down

The Breaches and Dispute Resolutions requirements flow down to all tiers.  

  

Disputes - Disputes arising in the performance of this Contract, which are not resolved by 
agreement of the parties, shall be decided in writing by the authorized representative of 
the County of Los Angeles.  This decision shall be final and conclusive unless within ten 
(10) business days from the date of receipt of its copy, the Contractor mails or otherwise 
furnishes a written appeal to the County.  In connection with any such appeal, the 
Contractor shall be afforded an opportunity to be heard and to offer evidence in support of 
its position.  The decision of the County shall be binding upon the Contractor and the 
Contractor shall abide by the decision. 

Performance During Dispute - Unless otherwise directed by the County, the Contractor 
shall continue performance under this Contract while matters in dispute are being 
resolved. 

Claims for Damages - Should either party to the Contract suffer injury or damage to 
person or property because of any act or omission of the party or of any of his/her 
employees, agents, or others for whose acts he/she is legally liable, a claim for damages 
therefore shall be made in writing to such other party within a reasonable time after the 
first observance of such injury of damage. 

Remedies - Unless this Contract provides otherwise, all claims, counterclaims, disputes, 
and other matters in question between the County and the Contractor arising out of, or 
relating to, this Agreement or its breach, will be decided by arbitration if the parties 
mutually agree, or in a court of competent jurisdiction within the State of California. 

Rights and Remedies - The duties and obligations imposed by the Contract Documents 
and the rights and remedies available thereunder, shall be in addition to, and not a 
limitation of, any duties, obligations, rights, and remedies otherwise imposed or available 
by law.  No action or failure to act by the County, the Contractor, or one of the 
Contractor's Sub-Bidders, shall constitute a waiver of any right or duty afforded any of 
them under the Contract, nor shall any such action or failure to act constitute an approval 
of or acquiescence in any breach thereunder, except as may be specifically agreed in 
writing. 

http://www.fta.dot.gov/legal/guidance/circulars/4200/386_14790_ENG_HTML.htm�


19. 

49 CFR Part 26 

DISADVANTAGED BUSINESS ENTERPRISE (DBE) 

Disadvantaged Business Enterprises  

a. This Contract is subject to the requirements of Title 49, Code of Federal Regulations 
(CFR), Part 26, Participation by Disadvantaged Business Enterprises in Department of 
Transportation Financial Assistance Programs.  The national goal for participation of 
Disadvantaged Business Enterprises (DBE) is 10%.  A separate Contract goal of DBE 
participation has not been established for this procurement.  

b. The Contractor shall not discriminate on the basis of race, color, national origin, or sex 
in the performance of this Contract.  The Contractor shall carry out applicable 
requirements of 49 CFR Part 26 in the award and administration of this DOT-assisted 
Contract.  Failure by the Contractor to carry out these requirements is a material breach 
of this Contract, which may result in the Termination of this Contract, or such other 
remedy, as the County deems appropriate.  Each subcontract the Contractor signs with a 
subcontractor must include the assurance in this paragraph (see 49 CFR 26.13(b)).  

c. Bidders/offerors are required to document sufficient DBE participation to meet these 
goals or, alternatively, document adequate good faith efforts to do so, as provided for in 
49 CFR 26.53.  Award of this Contract is conditioned on submission of the following prior 
to award.  :  

1.  The names and addresses of DBE firms that will participate in this contract;  

2.  A description of the work each DBE will perform;  

3.  The dollar amount of the participation of each DBE firm participating;  

4.  Written documentation of the bidder/offeror’s commitment to use a DBE 
subcontractor whose participation it submits to meet the contract goal;  

5. Written confirmation from the DBE that it is participating in the contract as provided 
in the prime Bidder’s commitment; and     

6. The successful bidder will be required to report its DBE participation obtained 
through race-neutral means throughout the period of performance. 

a. The Contractor is required to pay its subcontractors performing work related to 
this Contract for satisfactory performance of that work no later than 30 days after 
the Contractor’s receipt of payment for that work from the County.  In addition, 
the Contractor is required to return any retainage payments to those 
subcontractors within 30 days after the subcontractor's work related to this 
contract is satisfactorily completed.   



b. The Contractor must promptly notify MBTA, whenever a DBE subcontractor 
performing work related to this Contract is terminated or fails to complete its 
work, and must make good faith efforts to engage another DBE subcontractor to 
perform at least the same amount of work.  The Contractor may not terminate 
any DBE subcontractor and perform that work through its own forces or those of 
an affiliate without prior written consent of the County.  



20. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND 
RELATED ACTS 

 

 
Flow Down 

These requirements flow down to the Contractor and subcontractors who make, present, 
or submit covered claims and statements.  
 
Program Fraud and False or Fraudulent Statements or Related Acts.  
 
(1) The Contractor acknowledges that the provisions of the Program Fraud Civil 

Remedies Act of 1986, as amended, 31 U.S.C. 3801 et seq. and U.S. DOT 
regulations, "Program Fraud Civil Remedies," 49 CFR Part 31, apply to its actions 
pertaining to this Project.  Upon execution of the underlying Contract, the Contractor 
certifies or affirms the truthfulness and accuracy of any statement it has made, it 
makes, it may make, or causes to be made, pertaining to the underlying Contract or 
the FTA assisted project for which this Contract work is being performed.  In addition 
to other penalties that may be applicable, the Contractor further acknowledges that if it 
makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, 
submission, or certification, the Federal Government reserves the right to impose the 
penalties of the Program Fraud Civil Remedies Act of 1986 on the Contractor to the 
extent the Federal Government deems appropriate. 

 
(2) The Contractor also acknowledges that if it makes, or causes to be made, a false, 

fictitious, or fraudulent claim, statement, submission, or certification to the Federal 
Government under a contract connected with a project that is financed in whole or in 
part with Federal assistance originally awarded by FTA under the authority of 49 
U.S.C. 5307, the Government reserves the right to impose the penalties of 18 U.S.C. 
1001 and 49 U.S.C. 5307 (n)(1) on the Bidder, to the extent the Federal Government 
deems appropriate. 

 
(3) The Contractor agrees to include the above two clauses in each subcontract financed 

in whole or in part with Federal assistance provided by FTA.  It is further agreed that 
the clauses shall not be modified, except to identify the subcontractor who will be 
subject to the provisions. 

 
   



21.  BUS TESTING COMPLIANCE 
 

Bus Testing - The Contractor agrees to comply with 49 U.S.C. 5323(c) and FTA's 
implementing regulation at 49 CFR Part 665 and shall perform the following: 
 
1) A manufacturer of a new bus model or a bus produced with a major change in 

components or configuration shall provide a copy of the final test report to the recipient 
at a point in the procurement process specified by the recipient which will be prior to 
the recipient's final acceptance of the first vehicle. 

 
2)  A manufacturer who releases a report under paragraph 1 above shall provide notice to 

the operator of the testing facility that the report is available to the public. 
 
3)  If the manufacturer represents that the vehicle was previously tested, the vehicle 

being sold should have the identical configuration and major components as the 
vehicle in the test report, which must be provided to the recipient prior to recipient's 
final acceptance of the first vehicle. If the configuration or components are not 
identical, the manufacturer shall provide a description of the change and the 
manufacturer's basis for concluding that it is not a major change requiring additional 
testing. 

 
4)  If the manufacturer represents that the vehicle is "grandfathered" (has been used in 

mass transit service in the United States before October 1, 1988, and is currently 
being produced without a major change in configuration or components), the 
manufacturer shall provide the name and address of the recipient of such a vehicle 
and the details of that vehicle's configuration and major components. 

 
 
NOTE
 

:  

 
 
 
  Following notification of the bid award, the successful bidder will be 

 required to submit a copy of the bus testing report or provide a date, 
prior to the final acceptance of the first unit, on which the test report 
will be provided.  (Bidder to initial in the space provided.) 

 



 
22. CERTIFICATION OF COMPLIANCE WITH FTA'S BUS TESTING 
REQUIREMENTS 
 
The undersigned certifies that the vehicle to be manufactured in response to this bid 
complies with 49 U.S.C. 5323(c) and FTA’s implementing regulation at 49 CFR, Part 665.  
The undersigned further certifies that a copy of the bus testing report will be provided to 
the bidder prior to the delivery of the first unit, excepted in the case of a vehicle placed in 
mass transportation service prior to October 1, 1988 that is being produced with no major 
changes in configuration or components. 
 
The undersigned understands that misrepresenting the testing status of a vehicle 
acquired with Federal financial assistance may subject the undersigned to civil penalties 
as outlined in the Department of Transportation’s Regulation on Program Fraud Civil 
Remedies, 49 CFR Part 31.  In addition, the undersigned understands that FTA may 
suspend or debar a manufacturer under the procedures in 49 CFR Part 29. 
 
 
 
Date: __________________________________ 
 
Signature: _______________________________ 
 
Company Name: __________________________ 
 
Title: ___________________________________ 

 
 
 



23. 
 

FEDERAL MOTOR VEHICLE SAFETY STANDARD CERTIFICATION 

 
I,      ____________________________________   _     ,  certify  on  
behalf  of 
 
________________________________ that the vehicles to be manufactured comply with 
relevant Federal Motor Vehicle Safety Standards. 
 
 
 
 
Date 
______________________________________________________________________ 
 
Signature 
__________________________________________________________________ 
 
Company Name 
_____________________________________________________________ 
 
Title 
_______________________________________________________________________ 

 



 
24. ACCESS TO RECORDS AND REPORTS 
 
1.  Where the Purchaser is a local government and is the FTA Recipient or a sub-grantee 

of the FTA Recipient in accordance with 49 CFR 18.36(i), the Contractor agrees to 
provide the Purchaser, the FTA Administrator, the Comptroller General of the Unites 
States, or any of their authorized representatives access to any books, documents, 
papers and records of the Contractor which are directly pertinent to this Contract for 
the purposes of making audits, examinations, excerpts, and transcriptions.  The 
Contractor also agrees, pursuant to 49 C. F. R. 633.17 to provide the FTA 
Administrator, or his authorized representatives, including any PMO Bidder access to 
Contractor's records and construction sites pertaining to a major capital project, 
defined at 49 U.S.C. 5302(a) 1, which is receiving federal financial assistance through 
the programs described at 49 U.S.C. 5307, 5309, or 5311. 

 
2. Where the Purchaser is a State and is the FTA Recipient or a sub grantee of the FTA 

Recipient in accordance with 49 CFR 633.17, Contractor agrees to provide the 
Purchaser, the FTA Administrator or his authorized representatives, including any 
PMO Bidder, access to the Contractor's records and construction sites pertaining to a 
major capital project, defined at 49 U.S.C. 5302(a) 1, which is receiving federal 
financial assistance through the programs described at 49 U.S.C. 5307, 5309 or 5311. 
By definition, a major capital project excludes contracts of less than the simplified 
acquisition threshold currently set at $100,000. 

 
3.  Where the Purchaser enters into a negotiated contract for other than a small purchase 

or under the simplified acquisition threshold and is an institution of higher education, a 
hospital, or other non-profit organization, and is the FTA Recipient or a sub grantee of 
the FTA Recipient in accordance with 49 CFR 19.48, Bidder agrees to provide the 
Purchaser, FTA Administrator, the Comptroller General of the Unites States, or any of 
their duly authorized representatives with access to any books, documents, papers, 
and records of the Contractor which are directly pertinent to this Contract for the 
purposes of making audits, examinations, excerpts, and transcriptions. 

 
4.  Where any Purchaser which is the FTA Recipient or a sub grantee of the FTA 

Recipient in accordance with 49 USC 5325(a) enters into a contract for a capital 
project or improvement (defined at 49 USC 5302(a) 1) through other than competitive 
bidding, the Bidder shall make available records related to the contract to the 
Purchaser, the Secretary of Transportation, and the Comptroller General or any 
authorized officer or employee of any of them for the purposes of conducting an audit 
and inspection. 

 
5. The Bidder agrees to permit any of the foregoing parties to reproduce by any means 

whatsoever or to copy excerpts and transcriptions as reasonably needed. 
 
6. The Bidder agrees to maintain all books, records, accounts, and reports required 

under this Contract for a period of not less than three years after the date of 



termination or expiration of this Contract, except in the event of litigation or settlement 
of claims arising from the performance of this Contract, in which case Bidder agrees to 
maintain same until the Purchaser, the FTA Administrator, the Comptroller General, or 
any of their duly authorized representatives, have disposed of all such litigation, 
appeals, claims, or exceptions related thereto.  Reference 49 CFR 18.39(i)(11). 

 
7. The FTA does not require the inclusion of these requirement in subcontracts.   

 



25.  
 CONTRACT WORK HOURS AND SAFETY STANDARDS ACT

 

  

(1) Overtime requirements - No Contractor or subcontractor contracting for any part of 
the Contract work which may require or involve the employment of laborers or 
mechanics shall require or permit any such laborer or mechanic in any workweek in 
which he or she is employed on such work to work in excess of forty hours in such 
workweek unless such laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours worked in excess of 
forty hours in such workweek.  

 
(2) Violation; liability for unpaid wages; liquidated damages - In the event of any 

violation of the clause set forth in paragraph (1) of this section the Contractor and any 
subcontractor responsible therefore shall be liable for the unpaid wages.  In addition, 
such Contractor and subcontractor shall be liable to the United States for liquidated 
damages.  Such liquidated damages shall be computed with respect to each individual 
laborer or mechanic, including watchmen and guards, employed in violation of the 
clause set forth in paragraph (1) of this section, in the sum of $10 for each calendar 
day on which such individual was required or permitted to work in excess of the 
standard workweek of forty hours without payment of the overtime wages required by 
the clause set forth in paragraph (1) of this section.  

 
(3) Withholding for unpaid wages and liquidated damages - The County shall upon its 

own action, or upon written request of an authorized representative of the Department 
of Labor, withhold or cause to be withheld, from any moneys payable on account of 
work performed by the Contractor or subcontractor under any such contract or any 
other Federal contract with the same prime Contractor, or any other federally-assisted 
contract subject to the Contract Work Hours and Safety Standards Act, which is held 
by the same prime Contractor, such sums as may be determined to be necessary to 
satisfy any liabilities of such Contractor or subcontractor for unpaid wages and 
liquidated damages as provided in the clause set forth in paragraph (2) of this section.   

 
(4) Subcontracts - The Contractor or subcontractor shall insert in any subcontracts the 

clauses set forth in this section and also a clause requiring the subcontractors to 
include these clauses in any lower tier subcontracts. The prime Contractor shall be 
responsible for compliance by any subcontractor or lower tier subcontractor with the 
clauses set forth in this section.  

 
(5) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be 

maintained by the Contractor during the course of the work and preserved for a period 
of three years thereafter for all laborers and mechanics working at the site of the work 
(or under the United States Housing Act of 1937, or under the Housing Act of 1949, in 
the construction or development of the project). Such records shall contain the name, 
address, and social security number of each such worker, his or her correct 



classification, hourly rates of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made and actual wages paid. Whenever the Secretary of 
Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic 
include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in Section 1(b)(2)(B) of the Davis-Bacon Act, the contractor 
shall maintain records which show that the commitment to provide such benefits is 
enforceable, that the plan or program is financially responsible, and that the plan or 
program has been communicated in writing to the laborers or mechanics affected, and 
records which show the costs anticipated or the actual cost incurred in providing such 
benefits. Contractors employing apprentices or trainees under approved programs 
shall maintain written evidence of the registration of apprenticeship programs and 
certification of trainee programs, the registration of the apprentices and trainees, and 
the ratios and wage rates prescribed in the applicable programs. 

 



26. 
 

BIDDERS REQUIRED SUBMITTALS AND ASSURANCES 

 
I, ________________________, of ____________________________ certify that I have 
read and will comply with all bid materials and requirements including the terms and 
conditions of the Federal requirements and contract clauses as they apply listed herein 
and in Appendix A.1 of the FTA Best Practices Procurement Manual.  Federal 
requirements will apply to the contract and if those requirements change then the changed 
requirements will apply.  The contractor agrees to all provisions stated in this Invitation for 
Proposals and shall be considered to be included in the contract between the Purchaser(s) 
and the successful proposer.   
 
I,     , representing the Proposer, assure that the Proposer is 
licensed to sell vehicles in the State of California, under license #    and th                                
 
 
Date: __________________________________ 
 
Signature: _______________________________ 
 
Company Name: __________________________ 
 
Title: ___________________________________ 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
27. NO GOVERNMENT OBLIGATION TO THIRD PARTIES 

 

 
While no specific language is required, FTA has developed the following language.  

No Obligation by the Federal Government.  

(1) The Purchaser and Contractor acknowledge and agree that, notwithstanding any concurrence 
by the Federal Government in or approval of the solicitation or award of the underlying contract, 
absent the express written consent by the Federal Government, the Federal Government is not a 
party to this contract and shall not be subject to any obligations or liabilities to the Purchaser, 
Contractor, or any other party (whether or not a party to that contract) pertaining to any matter 
resulting from the underlying contract. 

(2) The Contractor agrees to include the above clause in each subcontract financed in whole or in 
part with Federal assistance provided by FTA. It is further agreed that the clause shall not be 
modified, except to identify the subcontractor who will be subject to its provisions. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
28. CalACT/MBTA RECYCLED PRODUCTS STATEMENT 
 
 

CalACT/MBTA Cooperative 

RECYCLED PRODUCTS  

 

42 U.S.C. 6962 
40 CFR Part 247 

Executive Order 12873. 

Recovered Materials - The contractor agrees to comply with all the requirements of Section 6002 
of the Resource Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6962), 
including but not limited to the regulatory provisions of 40 CFR Part 247, and Executive Order 
12873, as they apply to the procurement of the items designated in Subpart B of 40 CFR Part 
247. 

 
 
29. Use of $1 Coins.  As applicable, and to comply with Section 104 of the Presidential 

$1 Coin Act of 2006, 31 U.S.C. Section 5312(p), the CONTRACTOR must ensure that 
FTA assisted property that requires the use of coins or currency in public 
transportation service or supporting service be fully capable of accepting and 
dispensing $1 coins.  
 

30. To the extent applicable, agrees to conform to the National Intelligent Transportation 
Systems (ITS) Architecture and Standards as required by SAFETEA-LU § 5307(c), 23 
U.S.C. § 512 note, and follow the provisions of FTA Notice, “FTA National ITS 
Architecture Policy on Transit PROJECT’S,” 66 Fed. Reg. 1455 et seq., January 8, 
2001, and any other implementing directives FTA may issue at a later date, except to 
the extent FTA determines otherwise in writing.  
 

 



31. Registration Requirements.  The CONTRACTOR and all subcontractors must 
obtain a Dun and Bradstreet Data Universal Number (DUNS), (http://www.dnb.com), 
or update the existing DUNS record, and register with the Central Contractor 
Registration (CCR) (http://www.ccr.gov).  The CONTRACTOR shall ensure that all 
third party contractors and subcontractors have a DUNS number and are registered in 
the Central Contractor Registration (CCR).  
 

 
32.  Audit and Records—Negotiation.   

(a) As used in this clause, “records” includes books, documents, accounting procedures 
and practices, and other data, regardless of type and regardless of whether such items 
are in written form, in the form of computer data, or in any other form.  

(b) Examination of costs. If this is a cost-reimbursement, incentive, time-and-materials, 
labor-hour, or price redeterminable contract, or any combination of these, the Contractor 
shall maintain and the Contracting Officer, or an authorized representative of the 
Contracting Officer, shall have the right to examine and audit all records and other 
evidence sufficient to reflect properly all costs claimed to have been incurred or 
anticipated to be incurred directly or indirectly in performance of this contract. This right of 
examination shall include inspection at all reasonable times of the Contractor’s plants, or 
parts of them, engaged in performing the contract.  

(c) Cost or pricing data. If the Contractor has been required to submit cost or pricing 
data in connection with any pricing action relating to this contract, the Contracting Officer, 
or an authorized representative of the Contracting Officer, in order to evaluate the 
accuracy, completeness, and currency of the cost or pricing data, shall have the right to 
examine and audit all of the Contractor’s records, including computations and projections, 
related to—  

(1) The proposal for the contract, subcontract, or modification;  
(2) The discussions conducted on the proposal(s), including those related to 

negotiating;  
(3) Pricing of the contract, subcontract, or modification; or  
(4) Performance of the contract, subcontract or modification.  

(d) Comptroller General.—  
(1) The Comptroller General of the United States, or an authorized representative, 

shall have access to and the right to examine any of the Contractor’s directly pertinent 
records involving transactions related to this contract or a subcontract hereunder and to 
interview any current employee regarding such transactions.  

(2) This paragraph may not be construed to require the Contractor or subcontractor 
to create or maintain any record that the Contractor or subcontractor does not maintain in 
the ordinary course of business or pursuant to a provision of law.  

http://www.dnb.com/�
http://www.ccr.gov/�


(e) Reports. If the Contractor is required to furnish cost, funding, or performance 
reports, the Contracting Officer or an authorized representative of the Contracting Officer 
shall have the right to examine and audit the supporting records and materials, for the 
purpose of evaluating—  

(1) The effectiveness of the Contractor’s policies and procedures to produce data 
compatible with the objectives of these reports; and  

(2) The data reported.  
(f) Availability. The Contractor shall make available at its office at all reasonable times 

the records, materials, and other evidence described in paragraphs (a), (b), (c), (d), and 
(e) of this clause, for examination, audit, or reproduction, until 3 years after final payment 
under this contract or for any shorter period specified in Subpart 4.7, Contractor Records 
Retention, of the Federal Acquisition Regulation (FAR), or for any longer period required 
by statute or by other clauses of this contract. In addition—  

(1) If this contract is completely or partially terminated, the Contractor shall make 
available the records relating to the work terminated until 3 years after any resulting final 
termination settlement; and  

(2) The Contractor shall make available records relating to appeals under the 
Disputes clause or to litigation or the settlement of claims arising under or relating to this 
contract until such appeals, litigation, or claims are finally resolved.  

(g) The Contractor shall insert a clause containing all the terms of this clause, including 
this paragraph (g), in all subcontracts under this contract that exceed the simplified 
acquisition threshold, and—  

(1) That are cost-reimbursement, incentive, time-and-materials, labor-hour, or price-
redeterminable type or any combination of these;  

(2) For which cost or pricing data are required; or  
(3) That require the subcontractor to furnish reports as discussed in paragraph (e) of 

this clause.  
The clause may be altered only as necessary to identify properly the contracting parties 

and the Contracting Officer under the Government prime contract.  
 

https://www.acquisition.gov/far/current/html/Subpart%204_7.html#wp1082800�


 

 

 

(Mar 2009) 

33.  Whistleblower Protections under the American Recovery and Reinvestment Act of 
2009. 

(a) The Contractor shall post notice of employees rights and remedies for whistleblower 
protections provided under section 1553 of the American Recovery and Reinvestment Act 
of 2009 (Pub. L. 111-5).  

(b) The Contractor shall include the substance of this clause including this paragraph 
(b) in all subcontracts.  
 

 (MAR 2009)  

34.  American Recovery and Reinvestment Act—Reporting Requirements.  

(a) Definitions. As used in this clause—  
“Contract”, as defined in FAR 2.101, means a mutually binding legal relationship 

obligating the seller to furnish the supplies or services (including construction) and the 
buyer to pay for them. It includes all types of commitments that obligate the Government 
to an expenditure of appropriated funds and that, except as otherwise authorized, are in 
writing. In addition to bilateral instruments, contracts include (but are not limited to) 
awards and notices of awards; job orders or task letters issued under basic ordering 
agreements; letter contracts; orders, such as purchase orders, under which the contract 
becomes effective by written acceptance or performance; and bilateral contract 
modifications. Contracts do not include grants and cooperative agreements covered by 31 
U.S.C. 6301, et seq. For discussion of various types of contracts, see FAR Part 16.  

“First-tier subcontract” means a subcontract awarded directly by a Federal Government 
prime contractor whose contract is funded by the Recovery Act.  

“Jobs created” means an estimate of those new positions created and filled, or 
previously existing unfilled positions that are filled, as a result of funding by the American 
Recovery and Reinvestment Act of 2009 (Recovery Act). This definition covers only prime 
contractor positions established in the United States and outlying areas (see definition in 
FAR 2.101). The number shall be expressed as “full-time equivalent” (FTE), calculated 
cumulatively as all hours worked divided by the total number of hours in a full-time 
schedule, as defined by the contractor. For instance, two full-time employees and one 

https://www.acquisition.gov/far/current/html/Subpart%202_1.html#wp1145508�
http://uscode.house.gov/lawrevisioncounsel.shtml�
http://uscode.house.gov/lawrevisioncounsel.shtml�
https://www.acquisition.gov/far/current/html/FARTOCP16.html#wp226194�
https://www.acquisition.gov/far/current/html/Subpart%202_1.html#wp1145508�


part-time employee working half days would be reported as 2.5 FTE in each calendar 
quarter.  

“Jobs retained” means an estimate of those previously existing filled positions that are 
retained as a result of funding by the American Recovery and Reinvestment Act of 2009 
(Recovery Act). This definition covers only prime contractor positions established in the 
United States and outlying areas (see definition in FAR 2.101). The number shall be 
expressed as “full-time equivalent” (FTE), calculated cumulatively as all hours worked 
divided by the total number of hours in a full-time schedule, as defined by the contractor. 
For instance, two full-time employees and one part-time employee working half days 
would be reported as 2.5 FTE in each calendar quarter.  

“Total compensation” means the cash and noncash dollar value earned by the 
executive during the contractor’s past fiscal year of the following (for more information see 
17 CFR 229.402(c)(2)):  

(1) Salary and bonus.  
(2) Awards of stock, stock options, and stock appreciation rights. Use the dollar 

amount recognized for financial statement reporting purposes with respect to the fiscal 
year in accordance with the Statement of Financial Accounting Standards No. 123 
(Revised 2004) (FAS 123R), Shared Based Payments.  

(3) Earnings for services under non-equity incentive plans. Does not include group 
life, health, hospitalization or medical reimbursement plans that do not discriminate in 
favor of executives, and are available generally to all salaried employees.  

(4) Change in pension value. This is the change in present value of defined benefit 
and actuarial pension plans.  

(5) Above-market earnings on deferred compensation which is not tax-qualified.  
(6) Other compensation. For example, severance, termination payments, value of life 

insurance paid on behalf of the employee, perquisites or property if the value for the 
executive exceeds $10,000.  

(b) This contract requires the contractor to provide products and/or services that are 
funded under the American Recovery and Reinvestment Act of 2009 (Recovery Act). 
Section 1512(c) of the Recovery Act requires each contractor to report on its use of 
Recovery Act funds under this contract. These reports will be made available to the 
public.  

(c) Reports from contractors for all work funded, in whole or in part, by the Recovery 
Act, and for which an invoice is submitted prior to June 30, 2009, are due no later than 
July 10, 2009. Thereafter, reports shall be submitted no later than the 10th day after the 
end of each calendar quarter.  

(d) The Contractor shall report the following information, 
using the online reporting tool available at   www.FederalReporting.gov.  

(1) The Government contract and order number, as applicable.  
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(2) The amount of Recovery Act funds invoiced by the contractor for the reporting 
period. A cumulative amount from all the reports submitted for this action will be 
maintained by the government’s on-line reporting tool.  

(3) A list of all significant services performed or supplies delivered, including 
construction, for which the contractor invoiced in this calendar quarter.  

(4) Program or project title, if any.  
(5) A description of the overall purpose and expected outcomes or results of the 

contract, including significant deliverables and, if appropriate, associated units of 
measure.  

(6) An assessment of the contractor’s progress towards the completion of the overall 
purpose and expected outcomes or results of the contract (i.e., not started, less than 50 
percent completed, completed 50 percent or more, or fully completed). This covers the 
contract (or portion thereof) funded by the Recovery Act.  

(7) A narrative description of the employment impact of work funded by the Recovery 
Act. This narrative should be cumulative for each calendar quarter and only address the 
impact on the contractor’s workforce. At a minimum, the contractor shall provide—  

(i) A brief description of the types of jobs created and jobs retained in the United 
States and outlying areas (see definition in FAR 2.101). This description may rely on job 
titles, broader labor categories, or the contractor’s existing practice for describing jobs as 
long as the terms used are widely understood and describe the general nature of the 
work; and  

(ii) An estimate of the number of jobs created and jobs retained by the prime 
contractor, in the United States and outlying areas. A job cannot be reported as both 
created and retained.  

(8) Names and total compensation of each of the five most highly compensated 
officers of the Contractor for the calendar year in which the contract is awarded if—  

(i) In the Contractor’s preceding fiscal year, the Contractor received—  
(A) 80 percent or more of its annual gross revenues from Federal contracts (and 

subcontracts), loans, grants (and subgrants) and cooperative agreements; and  
(B) $25,000,000 or more in annual gross revenues from Federal contracts (and 

subcontracts), loans, grants (and subgrants) and cooperative agreements; and  
(ii) The public does not have access to information about the compensation of the 

senior executives through periodic reports filed under section 13(a) or 15(d) of the 
Securities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section 6104 of the 
Internal Revenue Code of 1986.  

(9) For subcontracts valued at less than $25,000 or any subcontracts awarded to an 
individual, or subcontracts awarded to a subcontractor that in the previous tax year had 
gross income under $300,000, the Contractor shall only report the aggregate number of 
such first tier subcontracts awarded in the quarter and their aggregate total dollar amount.  
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(10) For any first-tier subcontract funded in whole or in part under the Recovery Act, 
that is over $25,000 and not subject to reporting under paragraph 9, the contractor shall 
require the subcontractor to provide the information described in (i), (ix), (x), and (xi) 
below to the contractor for the purposes of the quarterly report. The contractor shall 
advise the subcontractor that the information will be made available to the public as 
required by section 1512 of the Recovery Act. The contractor shall provide detailed 
information on these first-tier subcontracts as follows:  

(i) Unique identifier (DUNS Number) for the subcontractor receiving the award and 
for the subcontractor’s parent company, if the subcontractor has a parent company.  

(ii) Name of the subcontractor.  
(iii) Amount of the subcontract award.  
(iv) Date of the subcontract award.  
(v) The applicable North American Industry Classification System (NAICS) code.  
(vi) Funding agency.  
(vii) A description of the products or services (including construction) being 

provided under the subcontract, including the overall purpose and expected outcomes or 
results of the subcontract.  

(viii) Subcontract number (the contract number assigned by the prime contractor).  
(ix) Subcontractor’s physical address including street address, city, state, and 

country. Also include the nine-digit zip code and congressional district if applicable.  
(x) Subcontract primary performance location including street address, city, state, 

and country. Also include the nine-digit zip code and congressional district if applicable.  
(xi) Names and total compensation of each of the subcontractor’s five most highly 

compensated officers, for the calendar year in which the subcontract is awarded if—  
(A) In the subcontractor’s preceding fiscal year, the subcontractor received—  

(1) 80 percent or more of its annual gross revenues in Federal contracts (and 
subcontracts), loans, grants (and subgrants), and cooperative agreements; and  

(2) $25,000,000 or more in annual gross revenues from Federal contracts 
(and subcontracts), loans, grants (and subgrants), and cooperative agreements; and  

(B) The public does not have access to information about the compensation of 
the senior executives through periodic reports filed under section 13(a) or 15(d) of the 
Securities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section 6104 of the 
Internal Revenue Code of 1986.  
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